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ABSTRACT 
 

This article shows the prevailing weakness of the International 
Criminal Court’s (ICC) failure to try crimes committed by Multi-National 
Corporations (MNCs). The article examines these crimes, giving their 
inception, the main actors as well as the effects that have been suffered 
over the years. It shows reasons as to why these crimes should be 
considered as part of ICC jurisdiction. This article also justifies why the 
ICC ought to handle these cases, despite having other alternatives that 
can be considered. The article outlines various case scenarios in the 
African context together with recommendations and the way forward. In 
conclusion, the article asserts that Multi-National Corporations should be 
held liable by the ICC for their crimes against humanity and the 
environment in general.  

 
INTRODUCTION 

 
The idea of an international court that would adjudicate over the 

crimes against humanity was mooted after the Yugoslavia and Rwanda 
massacres.1 This led to the formation of the ICC in 1998 and later its 
commencement of operations in 2002.2 It was also an indication of 
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Atrocities: Predicting the Court's Impact, 54 VILL. L. Rev. 1, 2–3 (2009).  
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worldwide efforts to promote respect for human dignity and rule of law. 
African countries were enthusiastic as this would relieve them of the 
political and economic burden of prosecuting international crimes as well 
as complimenting national courts.3 From the onset, environmental and 
economic crimes were not considered.4 Many human rights abuses are 
predominantly carried on by MNCs that have their main offices in other 
countries.5 Unfortunately, these and the environmental crimes go 
unpunished. These include the dumping of poisonous waste, land 
grabbing, illegal fishing, illegal trading in wildlife, and corruption of 
political leaders, tax evasion and many more.6 Human rights observers 
like Human Rights Watch and Oxfam have long criticized corporations 
operating in war torn countries for maximizing profits without respect for 
human rights.7 Funding rebels, environmental crimes, and corruption to 
attain favors among others are some of the crimes that these 
organizations commit.8 

The criminal activities by MNCs in Africa should be addressed. The 
preamble to the Rome Statute emphasizes that there is a determination 
to create a permanent ICC.9 This is however not seen as the perpetrators 

 
3 Hlawulani Mkhabela, Africa and the ICC Going Forward, IFRI, 2 (Jan. 

17, 2017), https://www.ifri.org/en/publications/editoriaux-de-lifri/lafrique-questions/africa-
and-icc-going-forward.  

4 Id. at 3.   
5 Miguel Juan Taboada Calatayud, Jesus Campo Candelas, & Patricia Perez 

Fernandez, The Accountability of Multinational Corporations for Human Rights’ 
Violations, 64/65 CUADERNOS CONSTITUCIONALES DE 
LA CÁTEDRA FADRIQUE FURIÓ CERIOL, 171, 172 (Spain). 

6 Collins Odote, Environmental Crime In Africa: Issues, Challenges and The Role 
of Prosecutors (March 4, 2014), https://www.iap-
association.org/getattachment/Conferences/Regional-Conferences/Conference-
Documentation-Zambia/3AIORC_Zambia_P1_Collins_Odote.pdf.aspx  [hereinafter Collins]; 
The case against land grabbing: How corporations and investors are pushing people off 
their land and wreaking havoc on the environment, FRIENDS OF THE EARTH, 
https://foe.org/wp-content/uploads/2017/legacy/Issue_Brief_3_-
_The_case_against_land_grabbing.pdf (last visited Feb. 19, 2021) Corruption: 
Multinationals in developing countries – who’s accountable?, GLOBAL GOVERNMENT FORUM( 
(July 17, 2017), https://www.globalgovernmentforum.com/corruption-multinationals-in-
developing-countries-whos-accountable/.  

7 Julia Graff, Corporate War Criminals and the International Criminal Court: 
Blood and Profits in the Democratic Republic of Congo, 11 HUMAN RIGHTS BRIEF 1 (2004). 

8 Phumlani Majavu, The Role of Natural Resources in Civil Wars, GLOBAL POLICY 
FORUM (May 3, 2010), https://archive.globalpolicy.org/the-dark-side-of-natural-resources-
st/other-articlesanalysis-and-general-debate/49048-the-role-of-natural-resources-in-civil-
wars.html; Irene di Valvasone, Holding multinational corporations accountable for the 
commission of international environmental crime, CENTRE FOR AFRICAN JUSTICE, PEACE 
AND HUMAN RIGHTS, http://centreforafricanjustice.org/holding-multinational-corporations-
accountable-for-the-commission-of-international-environmental-crime/; Multinational 
Corporations, Governance Deficits, and Corruption, GDRC, https://www.gdrc.org/u-gov/doc-
business_gg.html (last visited March 10, 2021).  

9 Rome Statute of the International Criminal Court, Preamble (July 12, 1999). 
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of these crimes are more likely to remain behind the scenes, issuing secret 
orders or supplying the means to commit the crime.10 Environmental and 
economic crimes must be taken to be some of the most serious crimes given 
their direct impact on peoples’ livelihoods. These environmental and 
economic crimes have similar effects on the people as compared to the 
crimes under the jurisdiction of the ICC.11 This is because they are crimes 
of a serious nature which have a widespread effect on many people.12 The 
gravity of these crimes therefore calls for ICC intervention as it will add 
the much-needed international character to such crimes. MNCs provide 
employment to Africans, contribute to GDP through tax and are very 
active in social charitable activities.13 However, there needs to be a 
balance between promoting economic growth and respect for human rights 
and the law by these companies.  

I. HISTORY OF MULTINATIONAL CORPORATIONS 
 

The earliest historical origins of Multi-National Corporations (MNCs) 
“can be traced to the major colonizing and imperialist ventures from 
Western Europe, notably England and Holland.”14 The first MNCs were 
founded to “undertake colonial expeditions at the behest of their European 
monarchical patrons.”15 A majority of European colonies were 
administered by chartered MNCs and examples of such corporations 
include the British East India Company, Swedish Africa Company, 
German East Africa Company and Imperial British East Africa Company 

 
10 Graff, supra note 7, at 3.  
11 See generally Alessandra Mistura, Is There Space for Environmental Crimes 

Under International Criminal Law? The Impact of the Office of the Prosecutor Policy Paper 
on Case Selection and Prioritization on the Current Legal Framework, 43 COLUMBIA J. OF 
ENV’T L. 182 (2019).  

12 Id.  
13 Tejvan Pettinger, Multinational Corporations in Developing Countries, 

ECONOMICS HELP (March 17, 2019), 
https://www.economicshelp.org/blog/1413/development/multinational-corporations-in-
developing-countries/; Koen De Backer, Sébastien Miroudot,  & Davide Rigo, Multinational 
enterprises in the global economy: Heavily discussed, hardly measured, VOX EU (Sept. 25, 
2019), https://voxeu.org/article/multinational-enterprises-global-economy; Lok Yiu Chan, 
Corporate Responsibility of Multinational Corporations, UW TACOMA DIGIT. COMMONS, 7 
(2014). 

14 Moiseenko Ksenia, Ovseets Maria, and Kostikova Olga, Multinational 
Corporations PLEKHANOV RUSS. UNIV. OF ECON. (2016).  

15 Multinational Background Information, BDO, https://www.bdo-ea.com/en-
gb/microsites/sample-bdo-investment-site/multinationals/multinational-background-
information, (last visited March 10, 2021) [hereinafter BDO].  
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among others.16 They exploited colonial resources and labor, investing the 
resultant profits in their home countries.17 All this was done without any 
sort of legal controls on these companies and therefore gross abuse of 
human rights, plundering of resources and so on took place.18  

In 1906, there were two or three leading firms with assets of up to 
USD500 million, however, by 1971 there were 333 of such companies, 
holding billions of dollars’ worth of assets.19  All Africa benefited was 
suffering through environmental crimes and corrupting African leaders 
who never fought for the African cause.20 In all this, these companies have 
been involved in a lot of environmental and economic crimes that require 
immediate attention by the legal tribunals of this world.21 Examples 
include illegal trade in wildlife, corruption, illegal trade in ozone-depleting 
substances, and the dumping and illegal transport of various kinds of 
hazardous waste illegal.22 Other crimes include unregulated and 
unreported fishing, as well as illegal logging and trading in timber.23 All 
these crimes directly affect the economy of the continent, as well as the 
gross abuse of human rights involved when committing the crimes.24 
There is a need to bring such crimes and MNCs under the jurisdiction of 
the ICC. 

These companies participate in gross abuse of human rights.25 Some 
of them go as far as offering African leaders various bribes in form of 
benefits.26 These require immediate attention by international 
tribunals.27 In the same context, others compare current activities of the 

 
16 BDO, supra note 15; Buluda Itandala, African Response to German Colonialism 

in East Africa: The Case of Usukuma, 1890-1918, 20 UFAHAMU: A J. OF AFR. STUD. 3, 3–
4 (1992). 

17 BDO, supra note 15. 
18 Kamari Maxine Clarke, Treat Greed in Africa as a War Crime, N.Y. TIMES (Jan. 

29, 2013), https://www.nytimes.com/2013/01/30/opinion/treat-greed-in-africa-as-a-war-
crime.html [hereinafter Clarke]. 

19 Special Political and Decolonization Committee, MUNUC 33 ONLINE 40, 
https://munuc.org/wp-content/uploads/2020/11/SPECPOL_FINAL_Online.pdf (last visited 
March 10, 2021).   

20 Multinational corporations and corrupt African leadership, MMEGIONLINE 
(Jan. 22, 2016), https://www.mmegi.bw/index.php?aid=57161&dir=2016/january/22.  

21 Clarke, supra note 18. 
22 Collins, supra note 6. 
23 Id.  
24 Prasadi Wijesinghe, Human Rights Violations by Multinational Corporations: 

Nestle as the culprit 3—9, (March 8, 2018), https://ssrn.com/abstract=3136321 [hereinafter 
Wijesinghe].  

25 Id. at 3. 
26 Foreign Firms Linked to Bribery, Graft Claims Hurting Africa’s Image, THE 

EAST AFRICAN (March 14, 2015), https://www.theeastafrican.co.ke/tea/news/east-
africa/foreign-firms-linked-to-bribery-graft-claims-hurting-africa-s-image--1333674.  

27 Clarke, supra note 18. 
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MNCs to neo-colonialism28 and see it as an indication of lack of 
independence in Africa.29 Multinational Corporations have for long used 
the weaknesses in the legal regime to commit these crimes.30 The absence 
of corporate personality in international law means that these companies 
cannot be checked legally on their activities by any authority or tribunal.31 
They therefore use this gap to commit economic and environmental crimes 
and this brings untold consequences to Africans as well as the 
environment.32 There is a need to bring the history to an end and start a 
new chapter where these MNCs’ activities are checked and their crimes 
brought under the jurisdiction of the International Criminal Court. 

 
II. CURRENT STATUS OF MULTINATIONAL CORPORATIONS  
 

The number of MNCs operating in Africa has increased 
tremendously.33 MNCs from countries like China, India, United States, 
Brazil and Europe have long known about this potential and have made 
significant investments across Africa.34 Some of them are attracted by 
African leaders to “invest” in Africa and with this, MNCs’ activities have 
hardly found any legal controls.35 This is because they come with a lot of 
“favor” from the various host governments. 

Governments of developing countries have been subsequently pushed 
into unfavorable agreements and citizens do not have economic rights.36 
This is because MNCs and investors turnover national sovereignty to 
themselves, enjoying healthy returns on their investments at the expense 
of the citizens in developing countries.37 At a summit in 2013, African 

 
28 Abayomi Azikiwe, Burkinabe Masses Rise Up Against Neo-colonial Rule, 

PAMBAZUKA NEWS (Nov. 5, 2014), https://www.pambazuka.org/global-south/burkinabe-
masses-rise-against-neo-colonial-rule. 

29 Oseni Taiwo Afisi, Neocolonialism, INTERNET ENCYCLOPEDIA OF PHIL., 
https://iep.utm.edu/neocolon/ (last visited March 10, 2021).  

30 Emeka Duruigbo, Corporate Accountability and Liability for International 
Human Rights Abuses: Recent Changes and Recurring Challenges, 6 NW. J. INT'L HUM. 
RTS. 222, 227 (2008). 

31 Id. at 229.  
32 Clarke, supra note 18.  
33 5 Multinational Corporations Making Significant Investments in Africa, 

DEMAND AFRICA, https://www.demandafrica.com/travel/culture/5-multinational-
corporations-making-significant-investments-in-africa/ (last visited Feb. 19, 2021). 

34 Id.  
35 See CEO Investment Summit and Investment & Business Leader Awards 2015: 

Growing Africa’s Businesses and Financing the Continent’s Development, OSAA (Sept. 24, 
2015), https://www.un.org/en/africa/osaa/events/2015/aisummit20150924.shtml.  

36 Winner Takes All: How Multinational Corporations Violate Economic Human 
Rights in Developing Countries, AFRICA ON THE BLOG, 
https://www.africaontheblog.org/winner-takes-all-how-multinational-corporations-violate-
economic-human-rights-in-developing-countries/ (last visited Feb. 19, 2021). 

37 Id.  
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Union leaders suggested the expansion of the African Court on Human 
and People’s Rights’ criminal jurisdiction, in order to include liability for 
corporations which illicit exploitation of natural resources and the 
trafficking of hazardous waste.38 However, it is hard to fathom Africans, 
especially leaders, prosecuting or allowing the prosecution of MNCs. This 
loyalty exists because these companies majorly contribute to the African 
economy and any plans or ideas to restrict these activities to be met with 
serious political opposition.39 

In 2011, the United Nations Guiding Principles on Business and 
Human Rights were unanimously passed.40 They seek to provide an 
authoritative global standard for preventing and addressing the risk of 
adverse Human Rights impacts linked to business activity.41 Such a 
development shows the international recognition of the need to control 
activities of MNCs, especially in the Human Rights perspective. However, 
states are at times unable to create or enforce such regulations.42 Further, 
these UN guiding principles are soft law and therefore not binding 
because corporations are creatures of national law.43 These companies 
also employ a huge number of people who, irrespective of poor working 
conditions see this as survival.44 For example in South Africa, fifteen 
international companies have been reported to employ over one million 
people and the situation is not different in other African countries.45 
According to the 2010 Oxfam report, Africa was cheated out of US $11 

 
38 Clarke, supra note 18. 
39 Chloé Maurel, Will there be a UN treaty to punish the abuses committed by 

multinationals? EQUAL TIMES (July 26, 2018), https://www.equaltimes.org/will-there-be-a-
un-treaty-to#.YEb4XWhKiM8; Hans Wetzels, Countries propose a treaty to end corporate 
impunity, AFRICA RENEWAL (April 9, 2019), 
https://www.un.org/africarenewal/magazine/april-2019-july-2019/countries-propose-treaty-
end-corporate-impunity. 

40 The UN Guiding Principles on Business and Human Rights: An Introduction, 
THE UN WORKING GROUP ON BUSINESS AND HUMAN RIGHTS, 
https://www.ohchr.org/Documents/Issues/Business/Intro_Guiding_PrinciplesBusinessHR.p
df (last visited Feb. 18, 2021). 

41 Id.  
42 Flor Gonzalez Correa, How Multinational Companies Keep Avoiding the Threat 

of Regulation, THE CONVERSATION (March 17, 2015 11:12 AM), 
https://theconversation.com/how-multinational-companies-keep-avoiding-the-threat-of-
regulation-38795.  

43 Noura Barakat, The U.N. Guiding Principles: Beyond Soft Law, 12 HASTINGS 
BUS. L. J. 591, 592 (2016). 

44 Laura Counts, Do multinational corporations exploit foreign workers? Q&A 
with David Levine, BERKELEYHAAS (March 11, 2020), 
https://newsroom.haas.berkeley.edu/do-multinational-corporations-exploit-foreign-
workers/.  

45 NIKKICHALFORDWEALTH, These 15 SA companies employ 1 million people, 
CHALFORD WEALTH MANAGEMENT (June 9, 2015), https://www.chalfordwealth.co.za/these-
15-sa-companies-employ-1-million-people/. 
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billion through reduction of tax bills and other tricks by MNCs.46 These 
companies leave the continent grappling with health complications, 
political problems and economic instability.47 They continue to make huge 
profits with little regard to human rights and the dignity of Africans.48 
There is a grave need for accountability. 

 
III. THE CASE FOR CRIMINALIZING MNC ACTIVITIES BEFORE THE ICC  
 

MNCs are one of the biggest perpetrators of environmental crimes in 
Africa but there is no law that brings them to book.49 Furthermore, 
corporations do not only directly commit environmental or economic 
crimes but they can also facilitate other crimes like terrorism and dealing 
in contraband.50 A case is made on why MNCs’ activities in Africa should 
be subject to legal checks since it is the Africa continent that suffers from 
the effects.51 On the other hand, these companies’ home countries never 
experience such effects.52 

Environmental crimes are simply crimes against the environment for 
example pollution, deforestation, swamp reclamation, discharge of 
poisonous fumes, dumping of wastes and many more.53 These crimes have 
been credited with causing some of the most dangerous health risks 
against humans.54 The health complications lead to deaths, disabilities, 
and in most cases, the African governments incurring a lot of expenses 

 
46 Multinational Companies Cheat Africa Out of Billions of Dollar, OXFAM INT’L 

(JUNE 1, 2015), https://www.oxfam.org/fr/node/10394. 
47 Kendyl Salcito et al., Multinational corporations and infectious disease: 

Embracing human rights management techniques, PUBMED.GOV. (Nov. 3, 2014), 
https://pubmed.ncbi.nlm.nih.gov/25671119/.  

48 Peter T. Muchlinski, Human Rights and Multinationals: Is There a Problem? 
77 INT’L AFFAIRS 31, 35, 40 (2001). 

49 O.E. Udofia, Imperialism in Africa: A Case of Multinational Corporations, 14 J 
J. OF BLACK STUD. 353, 367 (1984); see generally Hakeem O. Yusuf & Kamil Omoteso, 
Combating environmental irresponsibility of transnational corporations in Africa: an 
empirical analysis, 21 LOC. EN’T 1371–86 (2016). 

50 Franziska Oehm, Thinking globally, acting globally, VÖLKERRECHTSBLOG (May 
31, 2016), https://voelkerrechtsblog.org/de/thinking-globally-acting-globally-ii/.   

51 Id. 
52 Irwin Arieff, If Africa is so Rich, Why is it so Poor? PASS BLUE INDEP. 

COVERAGE OF THE UN (May 18, 2015), https://www.passblue.com/2015/05/18/if-africa-is-so-
rich-why-is-it-so-poor/. 

53 Carole Gibbs & Rachel Boratto, Environmental Crime, OXFORD RES. 
ENCYCLOPEDIAS (March 29, 2017), 
https://oxfordre.com/criminology/view/10.1093/acrefore/9780190264079.001.0001/acrefore-
9780190264079-e-269.    

54 7 million premature deaths linked to air pollution, WORLD HEALTH 
ORGANIZATION [WHO] (March 25, 2014), 
https://www.who.int/mediacentre/news/releases/2014/air-pollution/en/.     
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trying to combat such occurrences.55 In 2010, the South African 
government handled a case where health care waste was dumped all over 
Free State.56 According to Amnesty International, Shell and ENI were 
responsible for 550 Oil spills in the Niger Delta in 2014.57 “Such crimes 
against environment and nature are frequently linked and part of the 
same criminal enterprise(s) that are already codified as ‘war crimes’ or 
’crimes against humanity', as incorporated by the Rome Statute and the 
ICC.”58 MNCs are a major cause of all this and therefore setting up 
mechanisms to prosecute them for their role in environmental crimes will 
help in establishing a safer environment by controlling such activities.59 

For instance, there is new evidence suggesting that 
“environmental crime including pervasive exploitation and illegal trade in 
natural resources is helping to push some people out of sub-
Saharan Africa.”60 Prosecuting MNCs for environmental crimes will 
therefore ensure that the health risks and effects associated with these 
activities are dealt with. It will also enable the people to freely enjoy their 
right to livelihood. 

Reports have showed that many of these MNCs get involved in gross 
human rights abuses.61 Amnesty international reported that corporations 
do this by exploiting weak and poorly enforced domestic regulations on 
people and communities.62 Human rights watch also reported that MNCs 
carry out many activities that devastate vulnerable communities.63 These 
are inflicted directly on Africans for example forced labor with little or no 

 
55 Niagara’s state oil company and partners spent $360 million on Delta cleanup: 

NNPC, REUTERS (February 17, 2020), https://www.reuters.com/article/us-nigeria-oil-
environment-idUSKBN20B1YI.    

56 Compass Waste Services (PTY) LTD v. The Mec: Department of Health of the 
Free State Province, Case No: 4411/2011, 4–7 (S. Afr.), 
http://www.saflii.org/cgibin/disp.pl?file=za/cases/ZAFSHC/2012/19.html&query=%20health
%20care%20waste.   

57 Oil spills keep devastating Niger Delta, DW, https://www.dw.com/en/oil-spills-
keep-devastating-niger-delta/a-18327732 (last visited Feb. 6, 2021).    

58 Muhamed Sacirbey, Should Crimes Against the Environment and Animals 
DeserveI International Prosecution? HUFFPOST (Dec. 6, 2017), 
https://www.huffpost.com/entry/crimes-against-environment-animals-deserve-
international-prosecution_b_8171798.  

59 Oehm, supra note 50, at 10.  
60 Wachira Kigotho, Environmental Crimes Change Face of Sub-Saharan 

Africa, BLOOMBERG L. (Oct. 6, 2015), 
https://www.bloomberglaw.com/product/blaw/document/NVRQ1X3H0JK0?criteria_id=a881
7d1f870312ea42d6840cf8811b51.    

61 Corporations, AMNESTY INT’L, https://www.amnesty.org/en/what-we-
do/corporate-accountability/, (last visited Feb. 6, 2021). 

62 Id. 
63 Business, HUM. RTS. WATCH, https://backend.hrw.org/topic/business (last 

visited March 13, 2021).  
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wage, land grabbing, and torture to mention but a few.64 These acts 
constitute a direct abuse of international instruments like the 
International Convention on Civil and Political Rights (ICCPR) and the 
Universal Declaration of Human Rights (UDHR).65 In Bodo Community v 
Royal Dutch Shell, the court addressed this issue.66 “Oil poured from 
faults in the Trans-Niger Pipeline for weeks, covering the area in a thick 
slick of oil through spilling as well as the Niger Delta in 2008 and 2009. 
The 15000 Plaintiffs asked for compensation for losses suffered to their 
health, livelihoods and land as well as a cleanup for the oil pollution. In 
2015, Shell accepted responsibility for the spill and agreed to an out of 
court settlement of Fifty five million pounds.  ”67  In Presbyterian Church 
of Sudan v. U.S.C.A, Talisman Energy faced legal action for facilitating 
crimes against humanity in South Sudan in 1998.68 This led to 
unprecedented loss of property and health complications for the people in 
these areas as some were forced to leave their land and property get 
destroyed.69 These are all in contravention of various international and 
regional laws and guidelines.70  

Unfortunately, Multinational Corporations always survive because 
they have no serious laws that bind them, only soft laws.71 This exposes 
the people of Africa to various abuses by these companies.72 Since there is 
no restriction, most of the money they earn is spent in trying to heal from 
these human rights abuses and not economic development.73 It has been 
reported that one of the oil giants Exxon began a major effort to 

 
64 Time to Recharge, AMNESTY INT’L, 18 (November 

2017), https://www.amnesty.org/en/documents/afr62/7395/2017/en/.     
65 G.A. Res. 2200A (XXI), art. VII, (Dec. 16, 1966), 

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx; G.A. Res. 217 (III) A, 
Universal Declaration of Human Rights, art. XXIV, art. XXV (Dec. 10, 1948). 
 

66 The Bodo Community v. The Shell Petroleum Development Company of 
Nigeria Ltd. [2012] QB Claim 1 (Eng.).  

67Id. 
68 See Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d 

Cir. 2009). 
69 Sudan: Talisman Energy Must do More to Protect Human Rights, AMNESTY 

INT’L (May 1, 2001, 12:00 AM), https://www.amnesty.org.uk/press-releases/sudan-talisman-
energy-must-do-more-protect-human-rights.   

70 See G.A. Res., supra note 65, art. 6. 
71 Kiobel v. Royal Dutch Petroleum Co. 621 F.3d 111, 141, 149 (2d Cir. 2010).  
72 Karen McVeigh, World is Plundering Africa's Wealth of 'Billions of Dollars 

a Year', THE GUARDIAN (May 24, 2017, 2:00), https://www.theguardian.com/global-
development/2017/may/24/world-is-plundering-africa-wealth-billions-of-dollars-a-year.  

73 Mark Bou Mansour, $427bn Lost 
to Tax Havens Every Year: Landmark Study Reveals Countries’ Losses 
and Worst Offenders, TAX JUSTICE NETWORK (NOV. 20, 2020), 
https://www.taxjustice.net/2020/11/20/427bn-lost-to-tax-havens-every-year-landmark-
study-reveals-countries-losses-and-worst-offenders/.  
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manufacture doubt about the reality of global warming.74 It lobbied to 
block federal and international action to control greenhouse gas emissions 
and helped erect a vast edifice of misinformation on climate change that 
stands to this day.75 Such an atmosphere is a clear explanation as to why 
there is need to establish mechanisms of control and supervision over 
these companies’ activities, given their influential power and economic 
might. Environmental crimes are a reality in Africa and the attention of 
the law is needed so that such effects are curbed. Multinational 
Corporations work in an environment where they have no regulations, 
laws and/or bodies responsible for supervising their work and ensuring 
that they follow the law.76 Multinational and transnational companies do 
not exist as an entity defined or recognized by law.77 They are made up of 
complex structures of individual companies with an enormous variety of 
inter-relationships.78 This is mostly attributable to the fact that they 
operate in many parts of the world and therefore matters of locus, 
jurisdiction and liability may be hard to ascertain.79 

It was reported in 2015 that Africa is losing more than $50bn (£33bn) 
every year in schemes aimed at tax avoidance, impeding development 
projects and denying poor people access to crucial services.80 This explains 
why most of these corporations engage in impunity. MNCs present specific 
regulatory problems to ensure socially responsible conduct, particularly 
when they operate in developing countries where the regulatory 
mechanisms are relatively weaker.81 Such weaknesses are attributable to 
forces like corruption, poverty, absence of political will among other 
reasons all of which somewhat affect any sort of enforcement against 
MNCs.82 There should be a legal regime, with prosecution and 
punishment, for these multinationals for their role in environmental and 
economic crimes. 

 
74 Jenny White, 2016 Top Ten Corporate Criminals, GLOBAL EXCHANGE (2018), 

https://globalexchange.org/campaigns/corporatecriminals2016/#Exxon.   
75 Id.    
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Multinationals have been cited as chief sponsors of callous corruption 
endeavors by many African leaders.83 They promise such leaders favors 
and benefits from projects, with conditions.84 Such conditions entail 
various activities like land grabbing, freedom to dump waste, enacting 
laws favoring the MNCs activities, at the expense of indigenous people 
and many others.85 It was observed that some MNCs in Africa such as 
Halliburton in Nigeria, Mabey & Johnson in countries such as Ghana, 
Madagascar, Angola, Mozambique and South Africa among others have 
been involved in various corrupt practices in collaboration with corrupt 
government officials.86 These activities lead to deficits on the national 
GDP and service provision of government is curtailed.87 It has been 
alleged that Western countries led by the US, Britain, France and lately 
by China, continue to sell weapons to horrible dictators to crash 
democratic forces throughout the continent using these companies.88 The 
additional military power adds political power in the African setting and 
leaders can therefore use their positions to allow illicit activities by these 
companies, with the least concern for fellow Africans.89 However, the fact 
that environmental and economic crimes are not under the ambit of 
international courts yet the local mechanisms are full of corruption means 
such corporations are answerable to no one.90 This shows the urgent need 
to prosecute these companies. 

MNCs have been documented to plunder African resources.91 Foreign 
multinational and foreign owned corporations have been scrambling for 
Africa’s resources.92 As a result of bad political leadership that is mainly 
interested in short-term gains, Africa’s resources are being used for 
individual enrichment and preservation of political elitism.93 This shows 
a serious problem as the resource misuse involves the African leaders who 
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are in a better position to fight this.94 They have also been showed as 
eminent perpetrators of crimes against the environment and human 
resources.95 Richly endowed with natural resources, African states often 
need the investment of multinational corporations in order to harness 
these resources.96 Yet, many African states lack the capacity to regulate 
multinational corporations effectively.97 Unsurprisingly, therefore, 
multinational corporations are able to make significant profits with little 
regard for or even complicity in the violation of human rights and 
environmental laws.98 

Prosecuting Multinationals will not only help fight the prevalence of 
environmental crimes in Africa but also conserve the environment and 
protect African resources.99 It is an internationally recognized right that 
all people are entitled to live in a clean and healthy environment which 
entails that a person will only remain healthy if he is living in the healthy 
environment and his surroundings are clean.100 We need fresh air to 
breathe; fresh water to drink, shelter to live, etc.101 All this is becoming 
mythical in Africa due to MNCs’ activities.102 There is also need for 
African states to start benefiting directly from their resources.103 
Introducing a mechanism of prosecuting MNCs in the frame of the ICC 
will ensure that the living standards of Africans improve. 
 
IV. LESSONS FROM OTHER LEGAL REGIMES 

 
The ICC would be best suited to try Multinationals and have 

jurisdiction for economic and environmental crimes.104 The ICC was 
established in 1998 to ensure that crimes against humanity and mass 

 
94 See Zekeri, supra note 86 at 92, 93.  
95 Id. at 92.  
96 Isaac Terungwa Terwase, Cyril Iligh, Felix C. Asogwa 

& Clifford Terhide Gbasha, Conflict, War, and Peace Building in Africa as Emerging 
Economy 1 CCU J. HUMAN. 1, 3, 10 no. 1 (2019).  

97 See Corporations, supra note 61.  
98 See id. 
99  Matiangai V.S. Sirleaf, Prosecuting Dirty Dumping in Africa, in 20 THE 

AFRICAN COURT OF JUSTICE AND HUMAN AND PEOPLES’ RIGHTS IN CONTEXT 553, 554–55 
(Cambridge U. Press 2019). 

100 Right Clean Environment, L. Tchr. (July 3 2019), 
https://www.lawteacher.net/free-law-essays/human-rights/right-to-clean-environment.php, 
see also G.A. Res. 217 (III) A, Universal Declaration of Human Rights, art. 25 (Dec. 10, 
1948).   

101 Id.  
102 Oyier, supra note 91, at 78.    
103 Alex Blair, Africa’s Natural Resources: 3 Things Governments Need to Get 

Right, OXFAM, https://politicsofpoverty.oxfamamerica.org/africas-natural-resources-3-
things-governments-need-to-get-right/ (last visited Mar. 15, 2021).    

104 Sacirbey, supra note 58.  



2021] ADDITIONAL CRIMES TRIABLE BEFORE THE ICC 33 

atrocities do not occur with impunity.105 The court has existed for 19 years 
and its mandate has a criminal element about it.106 However, it is 
important to appreciate the established mechanisms that have been 
employed by other regions to make MNCs accountable. Lessons can be 
drawn out of the discussion on how to go about the aspect of making these 
companies accountable. New alternatives may also be considered, so that 
the ICC acts as the last resort. 

A. The Alien Tort Claims Act (ATCA) of the United States of 
America 

 
This Act can also be referred to as the Alien Tort Statute.107 This was 

an act passed in 1789 and grants jurisdiction to United States Federal 
Courts over any civil action by an alien for tort.108 The ATCA allows 
foreigners to sue foreign companies and individuals who are not American 
citizens but are in America for any violations of the law.109 This 
Act/Statute has over the years been used to bring MNCs before courts for 
the offences they commit.110 

In Doe v. Unocal and Total, the defendants were charged with abuses 
of human rights including forced labor, rape, torture and murder 
committed during the construction of the Yadana pipeline in Myanmar.111 
The court, in finding for the plaintiffs held that the Alien Tort Statute 
empowered American courts to handle matters that involve non-
citizens.112 This case represents various criminal activities that MNCs are 
involved in today like forced labor, forced relocation and torture.113 The 
defendants were found liable and ordered to pay compensation.114 This is 
a clear example of a corporation that is held accountable for its human 
rights abuses.  

In Wiwa v. Royal Dutch Petroleum Company, the United States Court 
of Appeal stated that the interest of the US in pursuing claims committed 
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outside America was vested under the ATCA.115 This Act therefore 
provides an easier route for any individual who has a claim against any 
MNC to sue under American jurisdiction.116 African countries can 
therefore establish written laws that can be used to make MNCs 
accountable.117 Such laws also empower courts to handle such matters.118 
The Rome Statute  should therefore be amended to add these crimes to 
the jurisdiction of the ICC so that the MNCs are subject to the court.119 

 
B. Multilateral Environmental Agreements 
 

A Multilateral Environmental Agreement (MEA) is a legally binding 
agreement between three or more states relating to the environment.120 
These agreements set out the criteria to be followed by any corporation 
that is going to use the environment.121 ”MEAs are important in raising 
environmental standards that are applicable to MNCs, which are 
otherwise too dependent on national laws.”122 These agreements are more 
specific and practical than national laws since they deal with the 
management of the environment.123 Failure to comply may lead to 
penalties as set out in the agreement. MEAs can therefore be used to 
control MNCs since they are cheaper, and the rigors of litigation may be 
avoided in most cases.124 Such agreements can be a starting point by 
Africans under the African Union to fight impunity by MNCs. Examples 
include the United Nations convention on climate change which calls on 
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signatories to desist climatic crimes and activities that affect the 
climate.125  

There is the Stockholm convention on persistent organic pollutants, 
which bans the use of toxic chemicals that are dangerous to humans.126 
There is the London dumping convention, which controls dumping of toxic 
wastes in seas to protect marine life.127 All these have helped to protect 
the environment and can offer reference for African countries wishing to 
establish controls on MNCs.128 This arrangement may also help to 
unburden the ICC if economic and environmental crimes are added to the 
Rome Statute. 
 

C. Transnational Investment Agreements (TIAs) 
 

These are agreements between MNCs and host states that layout 
obligations for both parties when the particular MNC is commencing 
business in the specific state.129 Such agreements are therefore used to 
impose obligations on MNCs in their activities that help to protect the 
interests of the host states.130 Some of the examples are the Baku–Tbilisi–
Ceyhan (BTC) Hydrocarbon Pipeline Project, which involves three 
countries, Azerbaijan, Georgia, and Turkey.131 The other is the Chad–
Cameroon Pipeline Project.132 These agreements can therefore help 
countries to protect their masses against any human rights abuses by 
these companies.133 However, Vidrayanya, in using the Chad example, 
argues that these agreements give third world home countries low 
bargaining power at times because they need the investments more.134It 
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would therefore be hard to enforce punishments on MNCs in cases of 
breach. These contracts may not be favorable for third world countries 
because of the aspect of bargaining and can therefore offer guidance in 
establishing more effective ways of prosecuting MNCs.135 
 

D. Corporate self-regulation 
 

This is when companies voluntarily commit to desist from certain 
practices that have unhealthy effects on society.136 It is defined as is the 
process whereby an organization monitors its own adherence to legal, 
ethical, or safety standards, rather than have an outside, independent 
agency such as a third-party entity monitor and enforce those 
standards.137 It is used by some organizations in the United States.138 This 
method is more of an advocacy strategy which cannot be legally 
enforced.139 Companies are merely expected to have these mechanisms as 
a social preference without any force of law.140 This means that such a 
strategy may not be as effective in the African setting since companies are 
given freedom to do anything after registration. African states can 
therefore appeal to all MNCs conducting business in Africa to adopt these 
mechanisms as a way of preventing economic and environmental 
crimes.141  

 
E. Soft International Law 
 

Soft international laws are quasi legal instruments which do not have 
any legal binding force or whose binding force is weaker than that of 
traditional law.142 The UN Guidelines on Business and Human Rights and 
the Organization of Economic Cooperation and Development (OECD) 

 
135 See id.  
136 Daniel Castro, Benefits & Limitations of Industry Self-Regulation for Online 

Behavioral Advertising, INFO. TECH. & INNOVATION FOUND. 2,4 (Dec. 
2011), https://itif.org/files/2011-self-regulation-online-behavioral-advertising.pdf. 

137 Id. at 3 (citing Anil K. Gupta & Lawrence J. Lad, Industry Self-Regulation: An 
Economic, Organizational, and Political Analysis, 8 ACAD. MGMT. REV. 416, 417 no. 3 
(1983)).  

138 Adam Hayes, Self-Regulatory Organization – SRO Definition, 
INVESTOPEDIA, https://www.investopedia.com/terms/s/sro.asp (last updated Apr. 3, 2020). 

139 Castro, supra note 136, at 3, 7.  
140 Susan Margaret Hart, Self-Regulation, Corporate Social Responsibility, & the 

Business Case: Do they Work in Achieving Workplace Equality & Safety?, 92 J. BUS. 
ETHICS 585, 586 (2009).  

141 See Castro, supra note 136, at 4. 
142 Bryan H. Druzin, Why Does Soft Law have any Power Anyway?, 7 ASIAN J. 

INT’L L. 361, 361 (2017).  



2021] ADDITIONAL CRIMES TRIABLE BEFORE THE ICC 37 

provide guidelines to follow.143 The OECD’s guidelines were promulgated 
by World Bank considering the human rights implications of the projects 
that it finances.144 These pieces of soft law are however not legally binding 
and are disregarded by MNCs.145 However, they can be used in 
formulating legally binding obligations against multinational 
companies.146  

 
F. European Courts 
 

European Courts have also decided cases against MNCs, and this 
should be an indication that African countries can succeed in prosecuting 
Multinationals.147 In the case of Chandler v. Cape Plc.,148 the claimant 
sued and succeeded for asbestosis contracted because of exposure to dust 
during his employment by the defendants’ subsidiary.149 The court further 
noted that national courts of the European Union do not have the power 
to halt the proceedings on the grounds of lack of jurisdiction in cases 
brought against European Union domiciled defendants.150 In Moses Fan 
Sithole and others v. Thor Chemicals Holdings Ltd., court awarded 
compensation to victims who had suffered from the mercury activities of 
the chemicals used by the defendant company in its work.151 These cases 
show that it is possible for African courts to prosecute these MNCs and 
also the willingness to provide compensation to victims is a welcome 
remedy that can be adopted by African courts and the ICC, if they 
prosecute these cases. 

Other jurisdictions have showed willingness and capability to 
prosecute MNCs through establishing written laws and empowering their 
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courts to prosecute these corporations.152 Others have written laws that 
establish controls on the activities of MNCs.153 Some jurisdictions also 
encourage more diplomatic systems like contracts and agreements.154 
However, the social economic and political conditions in Africa do not give 
room for internal controls.155 This leaves the ICC as the best option to try 
MNCs, with regard to the salient features of all the above methods. 
 

IV. BENEFITS OF PROSECUTING MULTINATIONAL 
CORPORATIONS BY THE INTERNATIONAL CRIMINAL COURT 

MNCs are currently answerable to no authority in Africa.156 
However, this has been a recipe for disaster.157 The role these corporations 
play in the prevalence of environmental crime and their economic crimes 
cannot be ignored.158 The worldwide attention that has been given to 
environmental crimes recently shows that the time is right to make the 
decision to prosecute MNCs and environmental crimes.159  

MNCs have been known to play a key role in the abuse of human 
rights through their activities.160 They grab land, engage in acts of forced 
labor, dump harmful substances, engage in illegal trading of wildlife and 
corruption.161 Although globalization has provided massively profitable 
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opportunities to Multinationals, the opportunity to operate legally and 
abuse the weak regulatory structure so as to maximize profit makes 
native African inhabitants frequently continue to suffer.162 Their role in 
making the environment less habitable cannot be ignored. This, therefore, 
means that bringing these corporations under the jurisdiction of the ICC 
will help to make them accountable for these atrocious acts.163 It will help 
in promotion of human rights, respect for human dignity and the rule of 
law. 

“One of the ways in which MNCs negatively impact developing 
countries is by lobbying the World Trade Organization and other 
international bodies for international trade policies that work in their 
favor and to the disadvantage of developing countries.”164 “An example of 
this is the infamous Structural Adjustment Programs (SAPs) imposed on 
developing nations by the International Monetary Fund (IMF) and the 
World Bank.”165 These programs have increased “poverty in developing 
nations as multinational corporations reap the benefits of said policies.”166 
These companies command a lot of influence and prosecuting them will 
check their power and promote consideration of Africans in their 
decisions.167 It will also ensure that the livelihood of Africans improves as 
these corporations will work with regard to human rights and the rule of 
law. 
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Prosecuting MNCs will help streamline the operations of these 
companies as well developing a legal regime to cater for any illicit acts.168 
“MNCs present specific regulatory problems to ensure socially responsible 
conduct, particularly when they operate in developing countries where the 
regulatory mechanisms are relatively weaker.”169 Countries will be able 
to set down laws that the MNCs will follow which are in conformity with 
the ICC provisions and there will be internationally recognized limits to 
the MNCs activities.170 The recent United Nations guidelines on Business 
and Human Rights may act as a guide to enable prosecution of these 
companies.171 It may also give the respective countries a chance to 
commence legal controls.172 This will also help to streamline these 
companies’ operations as set procedures will have to be followed. It will 
control the corruption and under hand methods these companies use to 
commence and carry-on operations in African countries.173 Corporations 
“consider the entire world as their market.”174 “They organize production 
and marketing of products with little regard for national interest to 
maximize profits.”175 Prosecuting them will bring sanity in their 
operations and encourage focus on the social wellbeing of the people in the 
areas where they operate.176 It will also promote rule of law as companies 
will be subject the laws in place.177 

Prosecuting these corporations will equally improve the relationship 
between African states and the ICC in terms of being more relevant and 
closer to some of the key problems faced by the continent.178 Currently, 
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the ICC is involved in 13 investigations, 10 of which are all from Africa.179 
“As a result, some African leaders complained that the ICC has unfairly 
targeted Africans.”180 “The African Union has also referred the ICC as an 
impediment to peace, and has eventually called African ICC member 
States for non-cooperation with the Court.”181   

The relationship between Africa and the ICC has therefore been 
strained and there is animosity towards the court by African states, which 
constitute one of the largest percentages in terms of membership.182 It was 
reported that African leaders “adopted a strategy calling for a collective 
withdrawal from the” ICC “behind closed doors near the end of an African 
Union summit.”183 Countries like Burundi, South Africa and The Gambia 
have all showed steps of leaving the court.184 

Prosecuting MNCs will restore some relevance and respect of the ICC 
in Africa.185 MNCs abuse people’s rights and commit numerous crimes 
that directly affect Africans.186 As discussed earlier, prosecuting MNCs 
will create a new working relationship between African states and the 
court.187 Taking on these crimes by the ICC will fill the void and provide 
a permanent alternative to these atrocities and therefore represent a 
positive impact on Africans.188 It is a win-win situation, as both the ICC 
and Africa benefit and unity as well as regard to human rights will 
prevail. 

Prosecuting environmental and economic crimes will cultivate more 
respect for the environment through recognition of the impact of 
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environmental crimes on the people and the community.189 Observers 
mention wild animal trafficking, indiscriminate logging, electronic waste 
mismanagement, dumping in rivers and aquifers, illegal fishing as some 
of the most serious environmental crimes in Africa.190 Currently, there is 
no hard law relating to environmental crimes and MNCs activities in 
Africa and therefore the coast is clear for these crimes to flourish.191 Given 
the influence these MNCs have coupled with the high levels of ignorance 
among Africans concerning economic and environmental crimes, they 
merely increase daily.192 The ICC should attach an international 
character to these crimes and raise the level of respect for laws against 
environmental misuse.193 Such development may help create more 
awareness about these crimes and ease any investigations that would help 
to bring the guilty parties to book.194 It will promote environmental 
conservation and help protect against degradation and any other crimes 
against the environment.195 It will also be another way of addressing the 
challenges of climate change.  

There has always been an accountability gap in the operations of 
MNCs and this has led to profit repatriation and many crimes going 
uninvestigated.196 This has kept their operations out of touch with the 
public.197 Transparency International has reported that “the world’s 
biggest companies disclose little or no financial details about their 
operations outside their home countries.”198 They “warned that the biggest 
oil, gas and mining companies were not ready for the kind of transparency 
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rules that will come into force across the EU.”199 This is a clear indication 
that MNCs do not do well in matters of accountability and instituting 
mechanisms of prosecution will help African countries to monitor these 
companies and promote accountability as governments will be in position 
to follow up on the activities of these companies and demand for 
compliance with laws and public policy.  

IRENE reports that legal rulings on behalf of claimants won in recent 
years are “few in comparison with the number of cases where companies 
have escaped scot-free and the even greater number of violations reported 
to human rights organizations, trade unions and environmental 
organizations.”200 The numbers should therefore change to enable more 
victims’ access justice and compensation where necessary. This will 
promote transparency in the operations of these companies since there 
will be laws to fall back on where there is no compliance. 

Prosecuting MNCs will not only promote rule of law and respect for 
authority but also improve the livelihood of the people of Africa.201 It will 
stamp the authority of the respective governments over the affairs of the 
respective countries.202 It will also professionalize economic relations 
between these companies and the countries.203 On the other hand, 
prosecuting environmental and economic crimes will boost environmental 
protection and promote the observance of human rights in business.204 It 
will improve service delivery by governments and the general wellbeing of 
Africans.205 

 
V. PROPOSED RECOMMENDATIONS 

 
The Rome Statute should be amended to provide for environmental 

crimes as being under the jurisdiction of the ICC.206 The statute currently 
provides for crimes against humanity, war crimes, genocide and the 
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recently added crime of aggression, this limits the ICC to handling 
matters concerning only the afore mentioned crimes.207 The Rome Statute 
should be amended to provide for economic and environmental crimes as 
this will add a force of international recognition of these crimes and give 
jurisdiction to the ICC to handle them. 

The other recommendation is to make provision for corporate 
personality in international law.208 The concept provides that a company 
is a person in law with capacity to sue and be sued.209 Unfortunately, this 
concept is not recognized in international criminal law and therefore 
MNCs are not subject to criminal legal proceedings.210 This explains why 
there is hardly any company that can be internationally held liable for 
environmental or economic crimes and any other illicit activities. This 
concept should be provided for under international law. This will 
contribute to accountability and respect of human rights by these 
organizations. 

The United Nations Guidelines on Business and Human Rights 
should be incorporated in national laws so that enforcement can begin at 
the national level.211 These guidelines set down regulations to be followed 
by MNCs in their operations, with strict regard to respect of human 
rights.212 These guidelines can help in drafting laws and regulations that 
provide a framework to follow. This will give an opportunity for states to 
control activities of the MNCs and will also ease enforcement by 
international tribunals.213 

African states should strive to work towards economic empowerment 
of their people so as to create an alternative to the work done by these 
MNCs. This will allow for companies owned by Africans to compete 
favorably with MNCs and thus make it easy to control their activities and 
protect the African population. It will also curb on the forces of neo 
colonialism that come with having MNCs operate on most parts of Africa.  

Finally, there should be an intensive effort to sensitize the masses 
about the activities of MNCs and their limits. Additionally, the 
sensitization about economic and environmental crimes should also be 
undertaken, so that it is easy to track and investigate any illicit activities 
by the corporations, as well as any sort of commission of environmental 
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crimes. This will involve the ordinary people in promoting rule of law and 
reporting any illicit activities and thus encourage these companies to 
follow the set laws.214  

In our view, the above recommendations can help the continent make 
strides in the fight against the impunity engineered by Multinationals and 
control the cases of environmental crime in Africa. 
 

CONCLUSION 
 

It has been a long time since MNCs commenced operations in 
Africa.215 Over the years, many have joined the continent in search of 
investment opportunities, mostly in the extractive industry.216 However, 
their activities have not been accounted for and regulated.217 These 
companies have been implicated in several schemes and illicit activities 
that have led to human rights abuses, while disregarding the rule of law 
and the aspirations of the people.218 These corporations have also played 
a vital role in the rate at which environmental and economic crimes have 
been committed over the years.219 The role of MNCs in economic crimes 
and crimes against the environment cannot be ignored. Many have died, 
lost property, and have become disabled because of MNCs activities.220 
Environmental crimes have directly affected the backbone of the African 
continent, which is agriculture, because they have brought disease and 
under development.221 Economic crimes have negatively impacted service 
delivery by governments and the economy generally.222 There is a great 
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need to bring an end to this impunity by establishing laws that will 
influence and demand change in this regard. It is also important to 
strengthen this effort by implementing a forum that can adjudicate over 
resulting disputes, and in our view, the ICC has the capacity to best serve 
this purpose.  
 


	I. History of Multinational Corporations
	II. Current Status of Multinational Corporations
	III. The Case for Criminalizing MNC Activities Before the ICC
	A. The Alien Tort Claims Act (ATCA) of the United States of America
	IV. Benefits of Prosecuting Multinational


