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 INTRODUCTION 

The particular expressions of interpersonal cruelty vary across times, 
cultures, genders, and age groups; but bullying has undoubtedly been part 
of all human communities. Now, with the widespread use of hand-held 
communication technologies, adults and children have available an even 
broader range of ways to torment others. Although families and schools 
have long tried to deter and punish childhood bullying, the rapid onset of 
“cyberbullying” has outpaced the effectiveness of such measures. Further, 
the pervasiveness and public nature of cyberbullying may increase the 
risk of serious and violent responses such as suicide or school shootings.1 
In this paper we review how the American family and schools have 
attempted to prevent or punish traditional bullying. We next examine how 
the legal systems can be used to respond to serious consequences of 
traditional bullying. We also discuss the prevalence of cyberbullying in 
the U.S. and focus on how legal systems can be effectively used to deter 
cyberbullying. 

I. WHAT IS BULLYING IN THE UNITED STATES? 

The first step in any discussion on bullying is to define terms. For the 
purposes of this paper we refer to traditional bullying as “unwanted, 
aggressive behavior among school-aged children involving a real or 
perceived power imbalance.”2 In addition, the behavior is “repeated, or has 
the potential to be repeated, over time.”3 Bullying has typically taken 
three main forms, though they can overlap. First, verbal bullying entails 
name-calling, inappropriate sexual comments, and verbal threats.4 
Second, social bullying includes spreading damaging rumors, excluding 
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someone from a group, and publicly embarrassing someone.5 Third, 
physical bullying refers to hitting, kicking, pushing, tripping, and taking 
or breaking someone’s things.6 All three types occur frequently in the 
United States.7 A U.S. government-funded survey indicates that, 
nationwide, 73% of students in grades 6–12 experienced bullying in the 
last school year.8 Admittedly, bullying statistics are difficult to assess, as 
researchers use different age groups, methodologies, timespans, and 
differently worded questions; as a result, 20% to 90% of students report 
being victims of bullying in the United States.9 

Advances in communication technology have given rise to new and 
widely accessible ways of harming others. The popularity of and easy 
access to mobile phones and social media sites have led to a new form of 
bullying, so-called “cyberbullying.” Cyberbullying is “the intentional and 
repeated mistreatment of others through the use of technology, such as 
computers, cell phones and other electronic devices.”10 In addition to the 
range of devices, cyberbullying also encompasses an array of forums. 
Cyberbullying has quickly become a common form of bullying in the U.S.11 
A national survey found that nearly one in six high school students 
(grades 9–12) were electronically bullied in the previous year.12 

The basic appeal of cyberbullying may be similar to traditional 
bullying (e.g., sense of control, social status) but the constraints are 
significantly decreased, which may mean far more bullies and victims. 
Both parties may experience serious mental and physical health 
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outcomes,13 making bullying a significant concern for families, schools, 
and the government. 

II. INDIVIDUAL AND FAMILY STRATEGIES FOR DETERRENCE OF TRADITIONAL 

BULLYING IN THE U.S. 

Traditionally, American fathers (and other males in multi-
generational, extended family households) have encouraged children 
(especially sons) to stand up for themselves and their families, which 
included fighting back against bullies. Thus, men taught children how to 
physically defend themselves. It was believed that hitting a bully who has 
been sufficiently warned was an effective deterrent to future 
confrontations.14 In addition, the ability to defend oneself was thought to 
strengthen a child’s self-confidence, elevate respect from peers, and 
protect him from bullying. These values and skills were reinforced by local 
community stories and in radio and television programming.15 

Many Americans now consider such teachings to be ignorant, old-
fashioned, or even brutal.16 Indeed, American support for even occasional 
spanking by parents has significantly declined in recent decades, 
particularly among women.17 Interestingly, this trend coincides with 
significant changes in family structure in the U.S.: the number of children 
under age 18 living in single-parent (no father) homes jumped from 23% 
to 36% between 1980 and 2012.18 Rather than physical defense tactics 
taught at home, today’s promoted strategies to deter bullying focus 
primarily on parental and school-based development of a child’s social-
emotional skills.19 For example, Project SEATBELT (Safe Environments 
Achieved Through Bullying prevention, Engagement, Leadership, and 
Teaching respect) aims to help children “become resilient, respectful, and 
responsible and prevent their involvement in bullying, either as the child 
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who bullies or the child who is bullied, or both.”20 Other programs focus 
on making systematic or cultural changes within children’s social groups 
to prevent bullying21 rather than training one child at a time. 

Some critics believe these newer, “soft” psychological approaches to 
bullying address victims’ feelings, but fail to address the root of the 
bullying problem. In other words, social-emotional approaches teach 
children to be “good victims” instead of deterring bullies.22 Thus, in an 
interesting adaptation of the older family-based coping strategies, some 
private organizations are attempting to prevent bullying by enhancing 
potential victims’ ability to physically protect themselves. For example, 
the Gracie Bullyproof system, run by a family of long-standing jiu-jitsu 
masters, trains children to understand appropriate rules of engagement 
and to use non-violent techniques to neutralize opponents who have 
physically assaulted them.23 The Gracies believe “there are only three 
solutions to bullying: bullyproof the victims, bullyproof the bullies, and 
bullyproof the schools.”24 A featured story describes a bullied 12-year-old 
who completed a one-week Gracie Bullyproof program, then returned to 
school and put his training into practice once he was bullied again: “He 
went through the entire cycle of standing up for himself verbally first, 
then physically, but not violently. He kept it humble, and allowed the 
bully to save face. No punches. No kicks. He just held him with Gracie jiu-
jitsu. It’s the gentle way.”25 

Although less publically visible and therefore more difficult to 
measure than organizational training, parents may still punish their 
children for engaging in bullying. Creative or unusual punishments 
sometimes garner news attention, as in a widely publicized U.S. incident 
in 2013, when parents learned their 10-year-old daughter was bullying 
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another child because of her unstylish clothing.26 The parents then forced 
their daughter to wear unattractive, second-hand clothing to school; 
within two days, she demonstrated remorse for bullying and showed 
empathy for the other girl.27 

III. U.S. SCHOOL PRACTICES AS A DETERRENT TO TRADITIONAL BULLYING 

Bullying can occur nearly anywhere that people interact, but among 
children it occurs most frequently in school,28 especially in poorly 
supervised areas such as washrooms, hallways, buses, and locker rooms.29 
Schools that lack structured adult supervision, where teachers and 
students are indifferent to bullying, or where few rules exist to deter 
bullying are particularly likely to foster bullying behavior.30 

Earlier in U.S. history and in other countries, corporal punishment 
was a common consequence for bullying and other misbehavior, both at 
the family and state public school levels.31 As suggested above, this 
practice has been falling out of favor.32 Further, in the case of bullying, the 
decline in corporal punishment by parents appears to coincide with 
cultural changes in understanding the state’s increased authority in cases 
of delinquency.33 Although corporal punishment is still legal from a federal 
perspective,34 thirty-one states have banned corporal punishment in 
public schools35 and two states have banned it in private schools.36 In 
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states where corporal punishment is not banned, it is usually carried out 
by an administrator or athletics team coach via a wooden paddle applied 
two or three times to the clothed buttocks.37 

U.S. schools without legal recourse to corporal punishment have tried 
other strategies to deter increasing rates of bullying. Some schools, 
especially in crime-ridden urban areas, initially reacted by installing 
security systems or guards to monitor hallways.38 As these kinds of 
measures proved insufficient, many schools have taken pro-active steps to 
deter bullying. These include adopting clear anti-bullying policies to 
formally communicate that bullying is not tolerated; the most effective 
policies include clear definitions of bullying, a code of conduct, and a 
bullying reporting system.39 Schools may also focus on the creation of a 
safe, inclusive school climate; enhanced communication among 
stakeholders (faculty, parents, etc.); the integration of anti-bullying 
materials into the school’s curriculum; and the development of activities 
that enhance appropriate intervention skills.40 In addition, teachers are 
trained to (re-)establish themselves as visible authority figures who 
actively promote positive behaviors, intervene immediately when bullying 
is observed, and communicate with parents about bullying behaviors.41 
Schools may also offer confidential counseling for bullies and victims; 
provide teacher and staff training to enhance sensitivity to students’ 
emotional needs; and install closed-circuit security cameras to enhance 
adult supervision of school grounds. 

In some areas of the U.S., school districts may be fined or receive 
other civil law penalties if they allow specific kinds of bullying.42 As a 
result, some schools have promoted “zero tolerance” policies in which pre-
determined and often serious consequences (e.g., suspension, expulsion) 
attend to specific rule violations.43 These policies are intended to deter 
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 38 Andrea Cohn & Andrea Canter, Bullying: Facts for Schools and Parents, NASP 

RESOURCES (Oct. 7, 2003), http://www.nasponline.org/resources/factsheets/bullying_fs.aspx. 
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http://www.childtrends.org/wp-content/uploads/2011/03/Child_Trends-
2011_03_01_RB_AltToZeroTolerance.pdf; Frequently Asked Questions, NO BULLY, 
http://nobully.com/ about-bullying/frequently-asked-questions (last visited July 11, 2014). 



2015] COUNTER CHILDHOOD BULLYING 253 

bullying and other rule violations through fear of clear consequences. 
However, critics point to research showing that zero tolerance policies 
have little effect on deterring bullying and may instead just deter peer 
reporting of bullying.44 A significant problem with zero-tolerance policies 
is that every involved student (whether bully or victim) may be equally 
punished because of the difficulty in determining responsibility.45 In 
addition, punishments for bullying are exclusionary; they focus on 
removing the bully from school activities or school grounds for a specified 
period of time46 rather than teaching more appropriate behavior toward 
peers. 

Thus, in an effort to be more sensitive to situation-specific factors, 
some schools have enacted punishments that “fit the crime.” Rather than 
just relying on suspension of privileges or school activities for rule 
violators, punishments may now include relevant community service. 
Mandatory counseling is another possibility for bullies, which is intended 
to help bullies take responsibility for their actions, make amends with the 
victims, and develop empathy toward others.47 

Despite all these efforts, research suggests that students at schools 
with anti-bullying programs may experience more bullying than those in 
schools without such programs.48 Further frustrating the efforts of 
schools, child bullying often happens outside of a school’s direct 
jurisdiction (e.g., bus stops, parks), and some bullying behaviors appear to 
overlap with violations of civil or criminal laws. Because schools cannot 
be held responsible for preventing and punishing every incident of child 
bullying, the legal system must sometimes become involved. 

IV. U.S. LEGAL ACTION AGAINST TRADITIONAL BULLYING 

On January 14, 2010, fifteen-year-old Phoebe Prince of 
Massachusetts committed suicide after months of bullying by several 
classmates.49 On March 29, 2010, the local prosecutor brought multiple 
felony and misdemeanor criminal charges against five of the involved 
teenagers, who were charged as adults.50 The specific charges included 

                                                 
 44 Boccanfuso, supra note 43; Reuters, supra note 42; Cohn, supra note 38. 
 45 Henson, supra note 24. 
 46 Reuters, supra note 42; Cohn, supra note 38. 
 47 Evelyn Beck, If Your Child is the Bully, SCH. FAM., http://www.schoolfamily.com/ 
school-family-articles/article/819-if-your-child-is-the-bully (last visited July 9, 2014). 
 48 Christopher J. Ferguson, Anti-Bullying Programs Could be a Waste of Time, TIME 
(Oct. 10, 2013), http://ideas.time.com/2013/10/10/anti-bullying-programs-could-be-a-waste-
of -time. 
 49 Erik Eckholm & Katie Zezima, 6 Teenagers Are Charged After Classmate’s Suicide, 
N.Y. TIMES (Mar. 29, 2010), 
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statutory rape, assault, violation of civil rights resulting in injury, 
criminal harassment, disturbance of a school assembly, and stalking.51 
Phoebe’s case also acted as an impetus for statewide anti-bullying 
legislation that was enacted on May 3, 2010.52 Rather than criminalizing 
bullying, the Massachusetts statute focused on school anti-bullying policy 
implementation.53 

The Phoebe Prince case exemplifies what often happens in serious 
bullying situations. After months of torment and abuse, a young person 
commits suicide and then authorities act by criminally prosecuting the 
perpetrators. This is often followed by calls for and enactment of 
legislation to prevent future tragedies.54 

A. U.S. Criminal Legal Action 

Due to the potentially grave consequences of bullying, as seen in 
Phoebe Prince’s case, police and prosecutors are sometimes called upon to 
criminally prosecute the perpetrators. A number of criminal charges may 
be appropriate, such as battery, assault, or stalking. Criminal battery is 
generally defined as the “intentional, unprivileged, unjustified touching of 
another with such violence that bodily harm is likely to result.”55 For 
example, a criminal battery charge may be appropriate when an alleged 
bully punches, pushes, or otherwise makes physical contact with a victim. 
Similarly, criminal assault refers to an attempted battery or putting 
another in fear of an immediately threatened battery.56 An example of 
criminal assault would be a bully throwing a rock or other object at a 
victim and missing the victim, or a bully raising his hand against a victim 
and threatening to punch the victim in the face. Stalking is slightly 
different from assault and battery: there does not have to be any physical 
contact with the victim or putting a victim in fear of physical contact, and 
any threats of harm would not have to be immediate. A typical stalking 
criminal charge can be found in the State of Massachusetts, which 
criminalizes the actions of a person who: 

                                                 
 51 Id. 
 52 Id. 
 53 Noah Bierman, Grieving Family by His Side, Governor Signs Legislation, BOSTON 

GLOBE (May 4, 2010), 
http://www.boston.com/news/local/massachusetts/articles/2010/05/04/grieving 
_family_by_his_side_governor_signs_legislation; Editorial, Criminal Charges Mark a New 
Seriousness About Bullying, BOSTON GLOBE (March 30, 2010), http://www.boston.com/ 
bostonglobe/editorial_opinion/editorials/articles/2010/03/30/criminal_charges_mark_a_new
_seriousness_about_bullying. 
 54 Bierman, supra note 53; Criminal Charges, supra note 53. 
 55 Commonwealth v. Dixon, 614 N.E.2d 1027 (Mass. App. 1993). 
 56 Commonwealth v. Gorassi, 733 N.E.2d 106 (Mass. 2000). 
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(1) willfully and maliciously engages in a knowing pattern of conduct or 
series of acts over a period of time directed at a specific person which 
seriously alarms or annoys that person and would cause a reasonable 
person to suffer substantial emotional distress, and (2) makes a threat 
with the intent to place the person in imminent fear of death or bodily 
injury.57 

An example of stalking would be a bully or group of bullies following 
a victim home from school every day for a week while threatening to harm 
the victim sometime in the future. 

If criminal charges are proven beyond a reasonable doubt and the 
perpetrator is convicted, he or she can face consequences such as 
incarceration, probation, community service, court-ordered counseling, or 
some combination of these.58 

Besides criminal charges, another option for bullying victims and 
their parents is obtaining a protective/restraining order from the courts. 
An order can be very broad, restricting any contact between the victim 
and the perpetrator, or more narrowly tailored to the particular situation. 
Although the issuance of such an order is a civil action, the violation of 
such an order carries potential criminal sanctions for contempt of court 
and therefore may deter future bullying behavior.59 

B. U.S. Civil Legal Action 

In addition to criminal sanctions that an alleged bully might face, he 
or she may also be civilly liable to the victim under the doctrines of civil 
battery, civil assault, or intentional infliction of emotional distress (IIED). 
These legal actions are collectively referred to as torts, which are wrongful 
actions that harm others.60 The differences between civil and criminal 
actions may make torts more appealing to victims. One major difference 
between criminal and civil actions is the parties who are involved in the 
case. In a criminal action, the matter is prosecuted by the State against 
the alleged perpetrator, who becomes the criminal defendant. The State 
prosecutor has wide latitude in determining whether, when, and how to 
proceed against the criminal defendant. The State prosecutor represents 
the State against the defendant; and the victim’s role is that of a witness 
for the prosecution and not as a party. 

                                                 
 57 MASS. ANN. LAWS ch. 265, § 43 (LexisNexis 2014). 
 58 Thomson Reuters, Beyond a Reasonable Doubt, FIND LAW, 
http://dictionary.findlaw.com/ definition/beyond-a-reasonable-doubt.html (last visited July 
9, 2014); Criminal Punishment, USLAW.COM, 
http://www.uslaw.com/us_law_article.php?a=249 (last visited July 13, 2014). 
 59 See MASS. ANN. LAWS ch. 258E, § 3 (LexisNexis 2014). 
 60 Tort, LEGAL INFO. INST., http://www.law.cornell.edu/wex/tort (last visited July 11, 
2014). 
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In contrast, in a civil action, the plaintiff/victim is a party to the case 
and brings a civil lawsuit against the perpetrator (civil defendant(s)).61 
Moreover, in a civil action the plaintiff/victim decides whether, when, and 
how to proceed against the defendant. An additional difference between 
criminal and civil actions is the lower burden of proof for the latter. For 
civil actions, the burden of proof is a “preponderance of the evidence” 
standard. Roughly speaking, this means that in order for the plaintiff to 
prevail, she must convince the trier of fact (judge or jury) that at least 51% 
of the evidence weighs in her favor.62 In contrast, in a criminal action, the 
burden of proof used is a “beyond a reasonable doubt” standard. This 
concept is usually not described in percentages, but it roughly means that 
a State prosecutor must convince the trier of fact that approximately 90% 
of the evidence weighs in her favor. 

A third major difference is that a civil tort defendant, if found civilly 
liable, is typically ordered by the court to pay monetary damages to the 
plaintiff/victim rather than facing criminal sanctions.63 In short, civil suits 
provide the victim complete control in whether, when, and how to proceed; 
the likelihood of prevailing in a civil suit is greater due to the lower burden 
of proof; and any penalties the court may order are in the form of monetary 
compensation to the victim. However, as discussed below, there are some 
other significant drawbacks to civil actions. 

The individual States vary in their formulations of the civil battery, 
civil assault and IIED causes of actions, but the Restatement (Second) of 
Torts provides a helpful summary of these rules.64 The focus of civil 
battery, like criminal battery, is an intentional harmful contact with 
another: 

An actor is subject to liability to another for battery if (a) he acts 
intending to cause a harmful or offensive contact with the person of the 
other or a third person, or an imminent apprehension of such a contact, 
and (b) a harmful contact with the person of the other directly or 
indirectly results.65 

With regard to civil assault, similarly to criminal assault: 

an actor is subject to liability to another for assault if (a) he acts 
intending to cause a harmful or offensive contact with the person of the 

                                                 
 61 Thomson Reuters, Civil Case, FIND LAW, http://dictionary.findlaw.com/definition/ 
civil-case.html (last visited Mar. 16, 2015). 
 62 Preponderance of the Evidence, LEGAL INFO. INST., 
http://www.law.cornell.edu/wex/ preponderance_of_the_evidence (last visited July 11, 2014). 
 63 Damages, LEGAL INFO. INST., http://www.law.cornell.edu/wex/damages (last 
visited July 11, 2014). 
 64 Zimmerman’s Research Guide, LEXISNEXIS, 
http://law.lexisnexis.com/infopro/zimmer mans/disp.aspx?z=1896 (last visited July 12, 2014); 
see RESTATEMENT (SECOND) OF TORTS (1965). 
 65 RESTATEMENT (SECOND) OF TORTS § 13 (1965). 
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other or a third person, or an imminent apprehension of such a contact, 
and (b) the other is thereby put in such imminent apprehension.66 

Lastly, IIED refers to the infliction of severe emotional distress. More 
specifically, a IIED case may be brought against “one who by extreme and 
outrageous conduct intentionally or recklessly causes severe emotional 
distress to another is subject to liability for such emotional distress, and 
if bodily harm to the other results from it, for such bodily harm.”67 Here is 
an example. Alice (A) is invited to a swimming party at the home of her 
classmate. Bart (B) gives A a bathing suit which he knows will dissolve in 
water. The bathing suit does dissolve while A is swimming, leaving her 
naked in the presence of her classmates. A suffers extreme 
embarrassment, shame, and humiliation and B is subject to liability to A 
for her emotional distress.68 

One of the main difficulties with holding alleged bullies civilly liable 
is that although they may meet the requirements of the specific cause of 
action (i.e., battery, assault or IIED), they may be unable to pay monetary 
damages to the victim. These so-called “judgment proof defendants” are 
legally liable but have little or no resources to pay the civil court 
judgment.69 

In addition, it is costly and time-consuming for victims to pursue civil 
legal actions. There are, however, narrow circumstances in which the 
parents of the alleged bullies (or the schools where the bullying occurred) 
may be held liable for the alleged bully’s actions. Under the Restatement 
(Second) of Torts the general rule is, “there is no duty so to control the 
conduct of a third person as to prevent him from causing physical harm to 
another.”70 However, parents may be held liable for failure to exercise 
control over their children under the following provision: 

a parent is under a duty to exercise reasonable care so to control his 
minor child as to prevent it from intentionally harming others or from 
so conducting itself as to create an unreasonable risk of bodily harm to 
them, if the parent (a) knows or has reason to know that he has the 
ability to control his child, and (b) knows or should know of the necessity 
and opportunity for exercising such control.71 

This rule makes parents responsible for the conduct of their children 
in so far as they have the ability to control their behavior and the 
opportunity and knowledge of the necessity of doing so. For example, 
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Albert (A) is informed that his twelve-year-old child, Charlie (C), is 
shooting at a target in the street with a .22 caliber rifle, in a manner, 
which endangers the safety of those using the street. A fails to take the 
rifle away from C or take any other action. The child unintentionally 
shoots Bernice (B), a pedestrian, in the leg. A is therefore subject to 
liability to B.72 

Similarly, under the limited circumstances described in the 
Restatement (Second) of Torts, section 320, schools may be held liable for 
failure to control the actions of alleged bullies against their victims.73 The 
main idea of this provision is that when teachers and school 
administrators take custody of children in a school setting, they deprive 
those children of the normal protection of their parents. As a result, the 
teachers and administrators are required to “exercise reasonable care” to 
protect that child from other children in the school in so far as they have 
the ability to control their behavior and “the opportunity and knowledge 
of the necessity of doing so.”74 

V. CYBERBULLYING IN THE U.S. 

For almost one year, a group of middle-school girls tormented 
Rebecca Sedgewick, a twelve-year old Florida girl. A fourteen-year-old girl 
allegedly viewed Rebecca as a competitor for a particular boy’s attention, 
so she began verbally and physically threatening Rebecca; she also 
instigated an online harassment campaign against Rebecca that involved 
as many as fifteen other middle-school girls. They repeatedly sent Rebecca 
online messages such as, “You should die” and “Why don’t you go kill 
yourself.” Rebecca left school, changed one of her online screen names to 
“That Dead Girl,” and sent the message, “I’m jumping” to her friend in 
North Carolina. Later that day she jumped to her death from a nearby 
tower.75 The county sheriff arrested the fourteen-year old and another 
twelve-year-old girl involved in the incident and charged them with felony 
aggravated stalking. However, the prosecutor later dropped the charges 
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 73 See id. § 320 (“One who is required by law to take or who voluntarily takes the 
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due to “insufficient evidence.”76 Rebecca’s mother, Tricia Norman, and her 
attorney, Matt Morgan, have filed a wrongful death civil law suit against 
everyone involved in the incident. In addition, they are lobbying for 
tougher anti-bullying legislation at both the state and federal level. The 
proposed state law would require repeat bullies to serve time in a juvenile 
detention facility. They are also supporting a federal law that would 
require schools that receive public financing to implement specific 
procedures to combat bullying.77 Rebecca’s case is just one of many 
tragedies related to the so-called cyberbullying phenomenon in the United 
States. 

The popularity of and easy access to mobile phones, computers, other 
electronic devices, and social media sites have led to a significant increase 
in cyberbullying. In addition to the range of devices used in cyberbullying, 
it also encompasses an array of forums (e.g., e-mail, texts, chats, social 
media sites) and forms: circulating rumors by e-mail or posts on social 
media sites; sending cruel e-mails or text messages; posting fake personal 
profiles and disseminating embarrassing pictures and videos of the victim. 
What accounts for the appeal of cyberbullying? Children who may not 
have bullied in face-to-face interactions no longer have the traditional 
constraints of location, time of day or week, or fear of nearby authorities78 
if they have unsupervised access to communication technology. 
Cyberbullies can taunt, shame and threaten from a distance, with far less 
physical risk than in traditional bullying. It also allows abusive text and 
images to be seen by a much greater number of people who are widely 
distributed both geographically and temporally; insults and cruel 
comments may be seen days, months, or even years after their original 
posting and by people around the globe.79 Phones and the internet enable 
viewers to easily re-post or share information with others inside or outside 
the community of the bully or the victim, thus repeating the offense to the 
victim and magnifying its negative effects.80 Indeed, some now believe 
cyberbullying is a contributing factor in many U.S. school shootings and 
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teenage suicides.81 The term “bullycide” has been coined to describe 
suicide that results from being bullied.82 

A. U.S. Legal System Response to Cyberbullying 

As a response to high-profile bullying cases (like Rebecca and 
Phoebe’s, above), forty-nine out of fifty U.S. states have enacted anti-
bullying legislation; all of these require schools to enact anti-bullying 
policies. Eighteen of these states have statutory provisions specifically 
dealing with cyberbullying, and forty-two states have legislative 
provisions that somehow address electronic harassment or cyberbullying. 
Twelve of these states provide for criminal sanctions for cyberbullying or 
electronic harassment. Additionally, school-administered sanctions 
against bullies are provided for in the laws of forty-four states.83 In short, 
cyberbullying is seeing increased attention by the legal system. 

1. U.S. Criminal Cyberbullying Laws 

A recent example of a state criminal law that specifically targets 
cyberbullying can be found in Louisiana. The Louisiana Code specifically 
defines cyberbullying as “the transmission of any electronic textual, 
visual, written, or oral communication with the malicious and willful 
intent to coerce, abuse, torment, or intimidate a person under the age of 
eighteen.”84 It further defines such transmission as “any communication 
of any kind made through the use of a computer online service, internet 
service, or any other means of electronic communication, including but not 
limited to a local bulletin board service, internet chat room, electronic 
mail, or online messaging service.” The potential penalties for 
cyberbullying in Louisiana are a maximum $500 fine and/or six months in 
jail.85 

Because cyberbully laws criminalize speech, the free speech 
protection of the U.S. Constitution is invoked. The First Amendment 
prohibits the making of any law “abridging the freedom of speech.”86 
Through the incorporation doctrine, the courts have held that this 
protection applies to both the federal government and the states.87 The 
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U.S. Supreme Court has held that a few “well-defined and narrowly 
limited classes of speech” generally are excluded from First Amendment 
protection.88 The clearest example of such limited classes includes a threat 
or “fighting words,” defined by the U.S. Supreme Court as “those which by 
their very utterance inflict injury or tend to incite an immediate breach of 
the peace.”89 Thus, this class of speech is excluded because it is 
particularly likely to provoke disorder and violence.90 As a result, when 
legislators draft and enact anti-cyberbullying legislation, they must be 
careful to closely follow the Supreme Court’s definition of a threat or 
“fighting words” so as not to run afoul of the Constitution. 

2. U.S. Cyberbullying Civil Action 

Just as civil causes of action are available to victims of traditional 
bullying, there are also several causes of action available to cyberbullying 
victims. These actions include negligent entrustment, IIED, invasion of 
privacy, and defamation. 

According to the Restatement, the tort of negligent entrustment 
involves permitting: 

a third person to use a thing or to engage in an activity which is under 
the control of the actor, if the actor knows or should know that such 
person intends or is likely to use the thing or to conduct himself in the 
activity in such a manner as to create an unreasonable risk of harm to 
others.91 

For example, Arthur (A) permits Betty (B) to drive his car. B is a 
person who, to A’s knowledge, has never driven a car before. B’s 
inexperience causes a collision in which Charlene (C) is hurt. A is 
therefore negligent toward C. Or similarly, A lends his gun to Bill (B), 
whom he knows to be intoxicated. B’s intoxicated condition leads him to 
harm Charlie (C) by accidently shooting him. A is negligent toward C.92 
An analogy to cyberbullying would be an adult permitting a child to use a 
computer and/or social media, such as Facebook, to harm another child. 

Another potential civil action available to victims of cyberbullying is 
IIED. As mentioned above, the focus of IIED is the infliction of severe 
emotional distress through outrageous behavior.93 For example, as a 
practical joke, Alice (A) falsely tells Bernice (B) that her mother has been 
badly injured in an accident and is in the hospital with both legs broken. 
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B suffers severe emotional distress. A is therefore subject to liability to B 
for her emotional distress. If that then causes shock or other resulting 
illness, A is subject to liability to B for her illness.94 However, insulting 
conduct in itself is generally insufficient to be held liable for IIED. For 
example, Albert (A) makes a telephone call but is unable to get the number 
he wanted from the telephone operator, Bernice (B). In the course of an 
altercation with B, A calls B a god-damned liar, and says if he were there 
he would break her god-damned neck. B suffers severe emotional distress, 
broods over the incident, is unable to sleep, and is made ill. A’s conduct, 
although insulting, is not so outrageous or extreme as to make A liable to 
B.95 Thus, discerning insult from outrageous conduct is an important facet 
of IIED cases. 

Yet another potential civil action available to cyberbullying victims 
is invasion of privacy. The right of privacy can be defined simply as the 
right to be left alone. The invasion of the right of privacy cause of action 
has developed into four distinct wrongs: (a) the “unreasonable intrusion 
upon the seclusion of another”; (b) the “appropriation of the other’s name 
or likeness”; (c) “unreasonable publicity given to the other’s private life”; 
and (d) “publicity that unreasonably places the other in a false light before 
the public.”96 Often, a person’s right to privacy can be invaded by an act or 
series of acts that constitute two or more of these four wrongs, though the 
victim will only be able to have one recovery of damages.97 For example, 
Albert (A) secretly records Betty (B) having intimate relations with her 
boyfriend in her bedroom. A publishes the video on the internet for sale 
along with false statements about B that would be highly objectionable to 
a reasonable person. A is therefore subject to liability to B for invasion of 
privacy by (a) intrusion upon B’s seclusion; by (b) the appropriation of her 
likeness; by (c) giving publicity to B’s private intimate relations; and by 
(d) giving publicity to B that places her in a false light before the public. 
B may proceed upon any or all of these grounds, but she may have only 
one recovery of damages. 

Defamation may be another civil cause of action available to 
cyberbullying victims. Generally, to recover for defamation, a victim of 
cyberbullying must prove that the alleged cyberbully: “1. published a 
statement; 2. that was defamatory concerning the victim; 3. while acting 
with at least negligence regarding the truth of the statement; and 4. that 
the victim suffered damages as a result.”98 Generally speaking, the second 
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element is the most difficult to prove because the plaintiff must show that 
the statement is actually defamatory, meaning that the statement was 
delivered as an actual fact, rather than only as an opinion.99 U.S. Courts 
look at four different factors to determine what the connotation of a 
statement was: “(1) the common usage or meaning of the specific language 
of the challenged statement itself; (2) whether the statement is capable of 
being objectively characterized as true or false; (3) the context in which 
the statement was made; and (4) the broader context or setting in which 
the statement appears.”100 A challenge for cyberbullying cases is the 
difficultly in showing whether statements can be “objectively 
characterized as being true or false.” For example, if Alice posts a message 
on Facebook stating that Betty is a “nasty whore,” it would be difficult to 
characterize this statement as objectively true or false (rather than a 
statement of opinion) because there is no objective definition of the term 
“nasty whore.” The court determines whether a statement is fact or 
opinion as a question of law. As a result, a defamation cause of action will 
not survive a cyberbullying victim’s motion for summary judgment if the 
court finds that statements made by a cyberbully are opinions rather than 
statements of fact.101 

VI. CONCLUSIONS  

Bullying and related forms of violence and harassment are caused by 
a complex interplay of social-cultural, economic, family, peer, and 
individual factors.102 The rapid rise of cyberbullying, in particular, is 
obviously due to the rapid advancement and availability of social 
communication technology, but other important factors must be 
considered as well. For example, sociological factors (beyond the 
expectation for near-constant access to communication technology) must 
include the cultural erosion of an agreed-upon standard for social 
morality.103 Family-related factors include changes in adult attention, 
supervision, and moral education of children due to increased single-
parent family structures, increased hours at work and changing 
disciplinary practices. Finally, bullies may themselves be victims of abuse 
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at home or elsewhere, and they may thereby have learned that social 
power can be gained through harming or controlling others.104 

With the increase in single-parent or other non-traditional family 
structures, the routines and values that have acculturated children 
towards socially-acceptable behavior have eroded. This change then 
pressures schools to take up even greater socialization responsibilities in 
addition to traditional education. However, few schools are equipped to 
provide extensive socialization given their already-stretched budgets and 
tremendous performance demands on teachers. Even so, schools have 
tried several means of deterring bullying through zero-tolerance policies 
or programs to foster a positive school climate. However, these kinds of 
one-size-fits-all approaches may have little effect in deterring complex 
bullying behavior that is seductively rewarded by social power and easily 
committed in the nebulous jurisdiction of cyberspace. 

Outside of the school environment, a variety of legal tools, both civil 
and criminal, are available to victims and society to attempt to address 
bullying. While filing criminal charges against juvenile bullies is very 
serious, sometimes it may be the only effective legal method to deter 
further harm. Charges filed early in a bullying situation may have both a 
specific and general deterrent effect upon bullying behavior. 
Unfortunately, there are significant challenges to using these tools. 
Ordinarily, until a situation has reached a crisis point, police and 
prosecutors often do not get involved in what is perceived as low-priority, 
“schoolyard” bullying. Therefore, criminal charges are typically invoked 
only after bullying has resulted in serious injury to the victim or even 
his/her loss of life. In limited circumstances, schools may be legally 
responsible for children’s actions, but it is less clear how to assess school 
responsibility for off-campus bullying or that which happens in 
cyberspace. In addition to these difficulties, if a criminal charge is pressed 
in cases involving cyberbullying, then complex issues involving free 
speech come into play. If the law is not carefully written to comply with 
narrow exceptions to that right, then an alleged bully would likely be able 
to escape criminal liability for the charge. 

Likewise, civil legal remedies may also be the most plausible legal 
method for the victim to deter further harm in that the burden of proof is 
much lower for the plaintiff in a civil action than in a criminal case. Yet, 
civil remedies also face significant challenges as potential anti-bullying 
strategies. Pursuing civil litigation against alleged bullies is costly, time-
consuming, and even if a victim prevails he/she may not be able to collect 
monetary damages for the harm caused to him/her. In limited 
circumstances it may be possible to hold parents responsible for bullies’ 
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actions, but in many cases the parents are also judgment proof. For 
negligent entrustment, unlike a car or a gun, a computer and the words a 
child bully generates using a computer do not appear to objectively create 
a risk of harm to anyone (they are “just words”). Similarly, insults 
delivered via electronic means would likely not be seen as conduct extreme 
or outrageous enough to allow a victim to prevail under IIED. It would be 
very difficult for a cyberbullying victim to prevail in a defamation case as 
well. Many things a cyberbully might say about a victim via social media 
would likely be characterized as opinions and not statements of fact, thus 
not meeting the second required element of a defamation action. Invasion 
of privacy may be a plausible cause of action for a cyberbullying victim as 
long as he/she could prove that the cyberbully had met one of the four 
technical grounds. 

Certainly we have seen numerous laws, policies, and practices 
intended to deter bullying, but in isolation these are probably insufficient 
for significantly decreasing bullying behaviors and their serious costs to 
victims. Instead, the challenges to the legal system should be redressed 
through vigorous cooperation of family and schools. That is, increased 
communication among parents, school personnel, police, and prosecutors 
about specific bullying cases may facilitate early criminal prosecution in 
other bullying situations and perhaps prevent serious consequences for 
many potential victims. Individual/family approaches may include 
“bullyproof” training for children and careful parental monitoring of 
children’s internet, social, and media activity. Schools can ban the use of 
phones on school grounds and on school busses and restrict available 
internet sites in computer labs. Legislators must continue to craft legal 
recourses for victims, parents, and schools that complement other avenues 
of combatting bullying behavior. In short, the legal system should 
constantly cooperate with family, and schools to overcome its 
shortcomings and to maximize the prevention and deterrence of both 
traditional bullying and cyberbullying. 

American society has a mixed attitude about children, treating them 
both as adults whose independence and right to privacy are to be respected 
and as innocent children who must be protected from all possible injury. 
As the culture’s values and technology continue to evolve, careful 
attention must be paid to how these changes directly and indirectly affect 
our children’s well-being. 


